Submitted by Electronic Mail- margaret.hurley(@mass.gov

June 30, 2024

Margaret J. Hurley, Esq.

Assistant Attorney General

Chief, Central Massachusetts Division
Director, Municipal Law Unit
Massachusetts Attorney General’s Office
10 Mechanic Street, Suite 301
Worcester, MA 01608

Re- Wendell Special Town Meeting of May 1, 2024 / Warrant Article #1 Case # 11380
Dear Ms. Hurley,

I am writing in support of the Wendell town bylaw that passed at our May 1, 2024 Special Town
Meeting. The town overwhelmingly voted in favor of the measure for the purpose of ensuring the
town's health, safety and welfare when and if stand alone battery energy storage systems ( BESS)
are sited and built in our town. (Appendix A)

We did not write this article as a zoning bylaw as it is not focused on land use. Rather our
concerns were health and safety that is appropriate for a general town bylaw.

1- This bylaw is not primarily about land use. We acknowledge that two sections of the bylaw meet
the standards for land use and zoning, and agree that these two sections may be stricken from the
bylaw:

Section C-3 . "To the maximum extent feasible, all new BESS shall be located on previously-
developed commercial industrial sites, landfills, repurposed building pads or roadways.
Construction on undeveloped land of any kind shall be minimized to the extent possible, but in
no case shall exceed 25% of the total gross square footage of the proposed site. Total site square
footage per applicant shall not exceed five acres." should be considered a zoning issue and so
we agree to strike this part of the bylaw.

Section C-4, "To minimize forest land conversion, any BESS project defined in this bylaw shall
not include clear-cutting of forest land in excess of one-half (.5) of an acre." should be
considered a zoning issue and so we agree to strike this part of the bylaw.

2- The remainder of language in this bylaw is not suggesting changes to land use and therefore
should not be required to be adopted as a zoning measure, but be allowed as a general town
bylaw by your office.
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3- The bylaw limits the size of BESS.

Section A - "In addition to the preceding requirements, any BESS with a power rating greater
than 1 MW and no more than 10 MW shall require license approval by the Wendell Licensing
Board as issued by said board only if the requirements of Sections D and E of this bylaw are
fully satisfied. No such license is required for a BESS with a power rating of less than I MW. No
BESS with a power rating greater than 10 MW shall be licensed."

This section does not distinguish which properties or which zoning districts these projects can be
sited on, and therefore should not be construed as a zoning issue.

4- This bylaw is focused on health and safety, and language in the bylaw includes:

“SECTION A. PURPOSE

This article adds a new general bylaw for the Town of Wendell dealing with the licensing of Battery
Energy Storage Systems (BESS), including those powered by lithium-ion batteries, for the purpose of
protecting the health, safety and welfare of residents of Wendell and its natural and built environment.
According to the National Fire Protection Association (NFPA) "While these batteries can provide an
effective and efficient source of power, the likelihood of them overheating, catching on fire, and even
leading to explosions increases when they are damaged or improperly used, charged, or stored.' The
industry has been observing more field failures that resulted in fires and explosions. Lithium-ion
batteries contain flammable electrolytes, which can create unique hazards when the battery cell
becomes compromised and enters thermal runaway. The Massachusetts Dept. of Public Utilities has
acknowledged that with these batteries 'a zero-risk performance standard is unattainable.' By
responsibly regulating and managing the hazards associated with this energy technology, we seek to
minimize the risks to the health safety and welfare of the Wendell community."

SECTION E. REQUIRED LICENSING FINDINGS simply asks that the health and safety
requirements have been met. This is not a question of zoning, nor contrary to other Massachusetts
statutes. It would be reasonable for an applicant to take this amount of responsibility to assure public
safety, and it is the responsibility of the town to ensure the safety of its residents. To fail to require
these measures would be negligent.
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5- BESS safety issues are a legitimate concern. And safety issues are a concern to the public’s
health and welfare. In addition to the explanation in Section A, there is a plethora of studies and
reports that show that BESS have a spotty track record. We can provide more information at
your request.

6- This bylaw is not in conflict with Massachusetts Fire Safety or Building codes and does not
try to supplant them. The bylaw does not address requirements for “construction or construction
materials” and therefore is not in conflict with the Massachusetts Building code ( 780 CMR)

The building permit would in part be the application re the state building code. The Fire
Department would ensure that the state fire code is being enforced. While the building code
includes requirements for construction, it is not mandate to build, nor is it a requirement related
to the size or location of a BESS.

Section C-1 of the bylaw requires the same standards for BESS that exist for the Massachusetts
building code and standards for fire safety and prevention, and therefore is not in conflict with
Fire safety standards or the building code.

The parts in Section D are a list of what the town needs to provide for safety and welfare, and are
otherwise not required for a building permit. This bylaw is not contradicting state codes or
regulations, but rather provides a list for what the town needs to plan for safety in the event that
there is an accident, vandalism or other event that requires a fire or police response.

7- This bylaw is not in conflict with An Act Creating a Next-Generation Roadmap for Massachusetts
Climate Policy (https://malegislature.gov/Laws/Sessionl.aws/Acts/2021/Chapter8)

The state climate goals include building more energy generation and energy storage. It also
requires that working lands and forests help to mitigate carbon emissions. To that end:

Wendell passed a zoning bylaw to allow for solar generation units at the Annual Town Meeting
on June 4, 2022. It allows for battery storage as an ancillary use when attached to solar projects.
The bylaw allows to up to 5 acres of solar panels outside the Historic district, leaving most of the
town’s land base available for solar development, along larger projects in the town’s solar
overlay district. Wendell is amply supporting the solar build-out.

The BESS town bylaw allows for under 1 MW of stand alone BESS by right.
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It allows up to 10MW of stand alone BESS with health safety safeguards in place and a
permitting authority to ensure that the safeguards are met.

A 10 MW BESS would contribute to Massachusetts climate goals in that a fully charged 10 MW
of battery storage allows for 40,000 kw of energy to be used in the case of energy shortages. This
amounts to a full day of average electricity use for 1,333 homes, or to provide back up power for
the equivalent of 4,000 typical home systems of 10 kWh capacities.

Given Wendell’s population is 921 people and includes about 378 households, Wendell is
contributing to the greater good and would be doing its fair share.

For carbon emissions mitigation, Wendell hosts the 7,566-acre Wendell State Forest with very
little in the way of financial compensation. The town covers 20,416 acres of land, of which
10,155 acres is forest. These forested acres contribute to Massachusetts' climate change goals
due to the forests’ carbon sequestration and carbon storage capacities.

8- As 10 MW batteries contribute to the Commonwealth's goals, the bylaw would ensure not only the
safety and public's health in Wendell, but also the health and safety of the surrounding towns. By
being able to monitor a BESS and prepare for emergencies, this bylaw would help to protect our
watersheds, our state forest, and other protected lands and forests, all of which contribute to the local
and regional public's health, safety and welfare.

9- Regulating BESS between 1 MW and 10 MW is both reasonable and prudent. We did not consider
adding any stipulations for batteries under IMW, even though a 1 MW battery is very large for any
household, school, municipal building or farm. This was in order to not be overly cumbersome with
these smaller batteries. Given the short history with this technology, and very likely emerging new and
safer BESS, we are applying the Precautionary Principle in Wendell—to do no harm.

10- The Dover Amendment does not apply to general town bylaws.

It is the intention of the Dover Amendment ( MGL c 40A, sect 3) to give special consideration
through zoning to solar, and while being interpreted to include batteries as ancillary to a solar
generating project, the Amendment is unrelated to stand alone battery systems that store energy from
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electric transmission lines. Those transmission lines are not able to separate out the solar or other
carbon-free generated electricity from electricity derived from other energy generating sources. We
are not subject to this part of the law additionally because, with deletions to the bylaw that we agree to
here, our bylaw is not about land use. Until stand alone batteries should become separately regulated
by any new state law, the Dover Amendment should not be inapplicably employed to strip the towns
of their ability to regulate BESS via the Zoning Act. They are an utterly different energy technology
and were not in existence in 1985 when the section 3 was passed into law. Thereby it was physically
impossible for legislative intent in 1985 to include stand-alone battery energy storage systems.

As well, the Tracer Lane Decision (http://masscases.com/cases/sjc/489/489mass775.html)

that is cited as a confirmation that Massachusetts is committed to a solar build-out does not mention
stand alone battery storage systems, therefore should not be construed to justify a so far non-existent
formal or articulated policy on the part of the legislature.

In conclusion, when the two sections of the bylaw are deleted as suggested, this bylaw is not about
zoning. It is about health and safety. The administrative requirements for the town bylaw were met,
and the bylaw should be approved by your office.

Sincerely,

Gloria Kegeles, J.D.
PO Box 254
Wendell MA 01379

Cc: Molly Doody, Wendell Planning Board Chiar ( via e-mail ) planningboard@wendellmass.us

APPENDIX A
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Certification of Vote - Town of Wendell - Commonwealth of Massachusetts
Special Town Meeting — May 1, 2024 at 7 pm — Wendell Town Hall

Moderator Kathleen Nolan called the meeting to order at 7:17 P.M. A quorum was present.

ARTICLE 1: To see if the Town will adopt the following General Bylaw regarding Battery Energy
Storage Systems, for protection of the public health, safety, and welfare:

General Bylaw for the Licensing of Battery Energy Storage Systems

SECTION A. PURPOSE

This article adds a new general bylaw for the Town of Wendell dealing with the licensing of Battery
Energy Storage Systems (BESS), including those powered by lithium-ion batteries, for the purpose of
protecting the health, safety and welfare of residents of Wendell and its natural and built
environment. According to the National Fire Protection Association (NFPA) "While these batteries
can provide an effective and efficient source of power, the likelihood of them overheating, catching
on fire, and even leading to explosions increases when they are damaged or improperly used,
charged, or stored." The industry has been observing more field failures that resulted in fires and
explosions. Lithium-ion batteries contain flammable electrolytes, which can create unique hazards
when the battery cell becomes compromised and enters thermal runaway. The Massachusetts Dept.
of Public Utilities has acknowledged that with these batteries "a zero-risk performance standard is
unattainable." By responsibly regulating and managing the hazards associated with this energy
technology, we seek to minimize the risks to the health safety and welfare of the Wendell
community.

Pursuant to the Report of the Climate Forestry Committee recommendations for climate-oriented
forests management guidelines, “every acre of forest lost to conversion represents a loss of stored
carbon to the atmosphere as well as a loss of future carbon sequestration.” This bylaw limits
unnecessary forest land conversion and clear-cutting, reducing the loss of all other forest benefits,
and promotes the reuse of already developed sites for battery energy storage systems. It helps keeps



“forests as forests.” The bylaw adds new definitions for energy storage systems and BESS. It requires
no licensing for battery installations within a power rating less than 1MW. Larger applications with a
power rating greater than 1 MW and no more than 10 MW would require licensing approval, based
on findings that their emergency operation plan, hazard mitigation analysis, evacuation plan and
other emergency response plan documents are "sufficient in content and detail to protect the public
health, safety, convenience, and welfare." Projects with a power rating greater than 10 MW will not
be licensed. Projects would have to meet all Wendell bylaws and regulations, the NFPA standards,
state building code, and meet insurance and financial surety requirements, liability insurance, and
cost of decommissioning.

Section B. DEFINITIONS

For the purposes of this general bylaw, the following definitions shall apply:

“Energy Storage System:” Technology that is capable of absorbing energy, storing it for a period of
time and thereafter dispatching the energy (see M.G.L. c. 164, §1.)



“Battery Energy Storage System (BESS):” An Energy Storage System that uses rechargeable
batteries, which harness reversible electrochemical processes to store electrical energy using any
battery chemistry, including lithium ion, lithium iron phosphate, and many others; a BESS is a
stationary installation that may receive electrical energy to be stored directly from a generating
facility, or from the electrical grid, or both and may dispatch energy to the grid, or to support a
residential, commercial, or industrial purpose without using the grid, or both. A Battery Energy
Storage System shall include the rechargeable batteries themselves and any related equipment or
structures; said equipment shall include, but is not limited to, battery modules, inverters,
transformers, and wiring, switches or any other equipment needed to receive or dispatch energy, as
well as equipment to support temperature, fire suppression or status monitoring and associated
alarms; and said structures shall include, but are not limited to, equipment enclosures, supporting
slabs or foundations, access roads, fences, gates, and structures that support storm-water
management, such as culverts, dams, or catchment basins, as well as any structures that serve to
mitigate noise.

“Licensing Board:” the Selectboard of Wendell shall be designated as voting members of the
Licensing Board, which shall be convened for the purpose of reviewing all applications submitted for
a Battery Energy Storage System License. The voting members of the Licensing Board shall act as
the granting authority for Battery Energy Storage System Licenses. The voting members of the
Licensing Board shall also consist of the following additional appointees: one member appointed by
the Conservation Commission; one member appointed by the Board of Health; one member
appointed by the Planning Board; one member appointed by the Zoning Board of Appeals; one
member appointed by the Energy Committee; one member appointed by the Municipal Light Board;
one member appointed from the Finance Committee. The Select Board shall designate one individual
to oversee and coordinate the application review process of the Licensing Board as defined in this
bylaw. The Licensing Board is empowered to approve, reject, or amend and approve any application
for a Battery Energy Storage System License. Licensing approval shall require a two-thirds vote of
the voting members of the Licensing Board. Decisions by the Licensing Board shall be based on the
Licensing requirements contained in Section D of this bylaw, and the Licensing Findings contained
in Section E of this bylaw.

Section C. BASIC REQUIREMENTS BY BESS SIZE

Inasmuch as the risks to public health, safety, and welfare increase rapidly with the size of a BESS,
applications to construct and operate such systems shall be subject to increasing scrutiny according to
size as follows:

1. The construction and operation of all BESS installations regardless of power rating or storage
capacity shall comply with all applicable local, state, and federal requirements, including but not
limited to all applicable safety, construction, electrical, and communications requirements; all such
BESS shall comply with all local bylaws and regulations, including but not limited to the Town of
Wendell’s Wetlands Protection Bylaw, Board of Health Regulations, and Solar Energy Bylaw. All
BESS buildings and fixtures forming part thereof shall be constructed in accordance with all required
building codes, including the Massachusetts State Building Code; the Wendell Building Inspector
shall review all plans or designs for the installation of a BESS facility and certify that the final
installation conforms to all required building codes. In addition, all



BESS shall meet the standards of the National Fire Protection Association (NFPA) for the
Installation of Stationary Energy Storage Systems in effect at the time of construction.

2. In addition to the preceding requirements, any BESS with a power rating greater than 1 MW and
no more than 10 MW shall require license approval by the Wendell Licensing Board. No license
approval shall be granted by the licensing board unless the requirements of Sections D and E of
this bylaw are fully satisfied. No such license is required for a BESS with a power rating of less
than 1 MW. No BESS with a power rating greater than 10 MW shall be licensed.

3. To the maximum extent feasible, all new BESS shall be located on previously-developed
commercial industrial sites, landfills, repurposed building pads or roadways. Construction on
undeveloped land of any kind shall be minimized to the extent possible, but in no case shall exceed
25% of the total gross square footage of the proposed site. Total site square footage per applicant
shall not exceed five acres.

4. To minimize forest land conversion, any BESS project defined in this bylaw shall not include
clear-cutting of forest land in excess of one-half (.5) of an acre.

Section D: LICENSING REQUIREMENTS

1. Any application for a License to construct or operate a BESS shall include the following:

a. Name of the applicant.

b. Address of the applicant.

c. Location of the proposed BESS storage equipment.

d. Power rating and storage capacity of the proposed BESS equipment.

e. The applicant shall provide a training plan, approved by the Town Fire Chief, for all specialized
training required to respond to any emergency incident involving the BESS equipment. Said plan
shall provide for training on an annual basis.

f. The applicant shall provide an Emergency Operations Plan (EOP) as required by the applicable
National Fire Protection Association (NFPA) standards in effect at the time of construction.

g. The applicant shall provide a Hazard Mitigation Analysis (HMA) as required by the applicable
NFPA standards in effect at the time of construction.

h. The applicant shall provide a description of battery components and specific chemical and physical
makeup and composition.

1. The applicant shall prepare an air dispersion model and analysis to determine the extent and effects
of a thermal runaway event affecting at least 50% of the battery cells proposed for use as part of the
BESS equipment.

J- The applicant shall prepare an analysis to determine the extent and effects of a thermal runaway
event affecting at least 50% of the BESS cells proposed for use as part of the BESS equipment.

k. The applicant shall prepare an analysis of the manpower and equipment needs for an emergency
response to a thermal runaway event affecting at least 50% of the BESS cells proposed for use as part
of the BESS storage equipment.

1. The applicant shall provide such other analyses as may be requested by the Town, including but not
limited to the Town Fire Department, related to the public health, safety, convenience, or welfare and
the operation of the proposed BESS equipment.

2. Any application for a License to construct and operate a BESS shall include an EOP which
provides the following information in addition to that required to meet NFPA standards:



a. Procedures for safe shutdown, de-energizing, or isolation of equipment and systems under
emergency conditions to reduce the risk of fire, electric shock, and personal injuries, and for safe
start-up following cessation of emergency conditions.

b. Procedures for inspection and testing of associated alarms, interlocks, and controls.

c. Procedures to be followed in response to notifications from the battery energy storage management
system, when provided, that could signify potentially dangerous conditions, including shutting down
equipment, summoning service and repair personnel, and providing agreed upon notification to fire
department personnel for potentially hazardous conditions in the event of a system failure.

d. Emergency procedures to be followed in case of fire, explosion, release of liquids or vapors,
damage to critical moving parts, or other potentially dangerous conditions. Procedures can include
sounding the alarm, notifying the fire department, evacuating personnel, de-energizing equipment,
and controlling and extinguishing the fire.

e. Procedures for dealing with battery energy storage system equipment damaged in a fire or other
emergency event, including maintaining contact information for personnel qualified to safely remove
damaged battery.

f. Identification of all hazards associated with the potential for fire, explosion, release of liquids or
vapors, damage to critical moving parts, or other potentially dangerous conditions related to the
BESS equipment.

g. Determination of the effective response force (manpower) and necessary equipment to respond to
each of the hazards so identified, and a comparison of the Town’s actual response force and existing
equipment to the effective response force and necessary equipment to identify gaps or deficiencies.
h. Creation of an emergency evacuation plan tailored to the Town and each of the hazards so
identified.

1. Creation of an emergency response guide with specific protocols and procedures for Town
emergency responders for each of the hazards so identified and the necessary manpower and
equipment for each response scenario.

J- Other procedures or information as determined necessary by the Licensing Board to provide for the
safety of occupants, neighboring properties, and emergency responders.

SECTION E. REQUIRED LICENSING FINDINGS

No license to construct and operate a BESS shall be issued unless the Licensing Board finds that:

1. The EOP, HMA, evacuation plan, and other emergency response documents are sufficient in
content and detail to protect the public health, safety, convenience, and welfare.

2. The manpower, equipment, and other resources available to the Town’s emergency responders are
sufficient to respond to a potential hazard or emergency response scenario associated with the
proposed BESS equipment.

3. The applicant has adequately and completely identified all hazards associated with the operation of
the BESS system equipment in the location proposed.



4. The BESS equipment will be in a location that avoids or minimizes risk, and will not cause undue
or excess risk, to the public health, safety, convenience, and welfare.

5. The potential hazards associated with the BESS equipment in the particular location proposed can
be appropriately managed and minimized.

6. There are no other considerations that would result in operation of the BESS system equipment in
the particular location creating an undue or unacceptable risk to the public health, safety,
convenience, and welfare, and the project to the greatest extent feasible has avoided or minimized
adverse impacts to the health, safety, convenience and welfare of the town of Wendell.

SECTION F. LICENSING BOARD USE OF INDEPENDENT CONSULTANTS

1.When reviewing or commenting upon any application which proposes battery energy storage
systems between 1 MW, not to exceed 10 MW, the Licensing Board, may seek the services of an
independent consultant to conduct a professional review and advise the Boards on technical aspects
of the applicant's proposal required by this general bylaw, including engineering, environmental
preservation, traffic, public safety, convenience and welfare. All reasonable expenses incurred by the
Boards for such reviews shall be paid for by the applicant. The Boards shall notify the applicant in
writing of the estimated costs for the reviews.

2. Review fees shall be paid by the applicant within 10 days of receipt of the notification. The review
fees shall be held by the Town Treasurer in a separate account. The Licensing Board may request
additional funds if needed to cover the cost of outside review in the same manner as above. Failure
by the applicant to make timely payments shall be adequate reason to deny the application.

3. The selection of an independent consultant may be appealed by the applicant to the Select Board.
Such appeals are limited to claims that the consultant selected has a conflict of interest or does not
possess the minimum required qualifications. The minimum qualifications consist of either an
educational degree in the field at issue or a related field, or three or more years of practice in the field
at issue or a related field. Any required time limits for action upon an application by the Licensing
Board shall be extended by the duration of the administrative appeal. In the event that no decision is
made by the Select Board within one month following the filing of the appeal, the selection made by
the Licensing Board shall stand.

SECTION G. INSURANCE & FINANCIAL SURETY

Any applicant for a License to construct and operate a BESS shall also provide the following:



1. Proof of liability insurance in an amount $100 Million to cover loss or damage to person(s) and
structure(s) occasioned by the use or failure of any BESS facility including coverage for fires,
explosions and flooding events.

2. A cash escrow account or other form of financial surety (e.g. a bond) acceptable to the Town of
Wendell, pursuant to M.G.L. c. 44, §53G1/2 to be provided in the event of final licensing approval of
the application and which shall be held by the Town, to cover the cost of removal, recycling, and
disposal of the installation and remediation and/or restoration of the site in the event the Town must
remove the installation and remediate and/or restore the site to its natural preexisting condition. The
final amount and form of surety must be determined to be reasonable by the Licensing Board as the
granting authority, but in no event should the amount exceed more than 125 percent of the cost of
removal and compliance with the additional requirements set forth herein unless the Licensing Board
makes a specific, documented finding that a higher amount is required to ensure removal and
compliance for the installation in question. The project applicant shall submit a decommissioning
plan with a fully inclusive estimate of the costs associated with removal and site restoration, prepared
by a qualified engineer. The amount shall include a mechanism for calculating increased removal and
site restoration costs due to inflation. Said estimated cost shall not deduct the value of material
recycling given the potential expense and difficulty of recycling. Said surety in its full amount shall
be presented to the Licensing Board prior to the commencement of construction. All legal documents
required to enable the Town of Wendell to exercise the rights and responsibilities under the plan to
enter the property, decommission the installation, and physically remove the installation and restore
the site to its natural condition shall be included in the decommissioning plan.

SECTION H. ENFORCEMENT OF THE BYLAW

The Licensing Board shall have the authority to enforce the provisions of this bylaw through the
issuance of cease-and-desist orders, criminal court actions, or civil court actions. As an alternative to
criminal prosecution in a specific case, the Licensing Board may issue a citation under the
noncriminal disposition procedure pursuant to M.G.L. ¢.40, §21D.

SECTION I: SEVERABILITY & CONFLICTS

The invalidity of any section or provision of this bylaw shall not invalidate any other section or
provision thereof. If any provisions of this bylaw are found to be in conflict with provisions of other
town bylaws, the provisions of this bylaw shall supersede the other bylaws.

MOTION: | move that the Town votes to adopt the General Bylaw regarding Battery Energy Storage
Systems, for the protection of the public health, safety, and welfare as amended.
2"¢; passed by simple majority

Meeting dissolved at 8:28 PM
May 1" attendance: 102 out of 756 registered voters (13.5%)

I hereby certify that this document is a true copy of the votes taken at the Special
Town Meeting held at the Town Hall in the Town of Wendell on May 1, 2024. A quorum
was present.

\%%/7

Anna Wetherby, Town Clerk






